Firefighters, Weingarten Rights, and Incident Investigations
The Forest Service conducts administrative investigations following accidents and incidents involving serious injuries and deaths.  The purpose of these safety reviews or “incident investigations” is mainly to understand the reasons for the incident and to find ways to improve safety and to prevent injury and death in the future.  The Union is fully supportive of these goals.

However, the information gained during an incident investigation interview may be used by the agency in subsequent disciplinary proceedings.  Therefore, the Union is concerned that employee rights are maintained during incident investigation interviews.

The Union asserts that incident interviews are administrative investigations.  This potentially creates situations where Bargaining Unit Employees have specific “Weingarten rights” to Union representation at these incident interviews.

According to law (5 United States Code 7114(a)(2)(B)) a Bargaining Unit Employee (BUE) has a right to Union representation if these criteria are met:

· there is an examination of a BUE in connection with an investigation;

· the employee reasonably believes that the examination may result in disciplinary action against the employee;

· and, the employee requests Union representation.

In the case of injuries and fatalities in firefighting incidents, it is known from past incidents that employees have been disciplined for violating safety regulations.  This provides firm ground for employees reasonably to believe that they may be subject to discipline and that they have a right to Union representation at incident investigation interviews.
The agency does not have to remind employees of this right, and it is key that employees who want representation clearly ask the agency for a Union representative to assist them in the interview.  

Because a Forest Service firefighter was indicted for criminal negligence resulting from a burnover incident, it is also reasonable for employees to fear that their responses to incident investigation interviews may be used against them in criminal proceedings.  Given this additional liability, it is especially wise for employees to request Union representation as this will also help them understand their right to not provide self-incriminating testimony in violation of their Fifth Amendment rights (specifically, the so-called Garrity and Kalkines Rights.)

If you have any questions about the Weingarten right to Union representation, please contact: _____________________________.
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Notice to All Forest Service Firefighters

Weingarten Right to Union Representation

Bargaining Unit Employees (those employees represented by NFFE) have a right to Union representation at all agency administrative investigation meetings.  This includes incident investigation interviews such as those that occur after injuries or deaths on fires.

Employees have a right to a Union representative under these circumstances:

· there is an examination of an employee in connection with an investigation;

· the employee reasonably believes that the examination may result in disciplinary action against the employee;

· and, the employee requests Union representation.

Discipline may be a consequence 
of breaking fire safety regulations.

You may have other rights during investigations 
and a Union representative can explain them to you.

If you have any questions, please contact:

Please note that only employees represented by the Union 
are entitled to this representation.
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